INTERNSHIPS AND THE LAW
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Disahility Issues in Internships and
Postdoctoral Fellowships

A preal deal of
| confusion [PHE
Arisen among in-
e postidloctoral
residents and their
sites/programs as
to what constitutes
dizahbility, us delined
by thie Rehabililation
and Americans with
Dhsahilities Acts; and what, if any, obliga-
ten an internship/program site has Lo
provide reasonable accommuadation L an
applicant or an interndpestdoc aller se-
lection. This article will present some
muidelines for resolving these issues.

Clrdandeeg cened Proving fhisabdlty
e Any applicant/intern/postdoc who
wishes 1o be treated as a disabled
person under the abowve statutes
must explicitly claim o be dis-
abled, and must establish that
hedshe is a qualified disabled per-
sotn, a8 delined by the statutes and
regulations identified below,
It is ot the responsibility of the in-
ternship/ program site or any per-
san there to aslk if the applicant /in-
tern/postdoe is disabled. Indeed, it
is exbremely unwise, and perhaps
illemal, to ask f someone is dis-
abled hefore that person raises the
IHELE.
® T eslablish thal hedshe 15 a quali-
fed disabled persen, the appli-
cantintern/postdec must show
hefshe—ia) has o physical or men-
tal impairment which substantially
lirnits one or move of his/her weafor
Hie activities; () has a record of
such impairment; or (o) s regarded
as having =uch an impairment. In
order for the persen to qualify, the
impairment cannat be transitory or
ternporary: it must be loneterm or
permanent. The Supreme Court re
cently limited the scope of the ADA,
where it concloded an emploves
wilh carpal lunnel syndrome was
nel entitled to reasonable accommer-
dation because, allhough her dis-
abilily lmited her acivites at worls,
il elied not subslantially lmit her abil-
ity Lo periorm major life activibes at
hotme, Tovle o Willioos, $00-1089
(January 8, 2005,

¢ Even when an applicanl/inlern/
postdoc claims hedshe is a quali-
fied disabled person, enlitled Lo
protection under the Rehabilitation
Acl or ADA, the inlernship/pro-
gram site has no obligation to do
so, unless the applicantfintern,
postdoc also shows he/she can
perform the essential netions ol
his/her pasition, with or withont
reascnable accomimodation.,

* Where the condiion claimed as a
disahility is largely or completely
correctable (e, wilh glasses, hear-
ing aicl, or other device; or medica-
o), the mlernship/program sile
does not have to consider the per-
son as o gqualified disabled persen.
See Swetton of o o Dnited Adv Lines,
fie, 327 ULS, AT (1999); Murphy o
Uinited Pawveel Service, Ine,, 527 115
16 (1999%; dAlberisons, fheo o
Kirkingleg, 527 U5, G55 (1999),

Hieen, aned fo What Ericnd, Keasonadle
Aecamparodairen v Keguired

= The internshipd/ program site is re-
quired o reasonably accommodale
only those meeting the above defin-
ition of a qualified disabled person,
and who can porforim the esseatial
mnctions of the job, with or withoul
reasonable accommodation.

= Where the applicant/intern/post-
doc has established hedshe meels
the definition, the internship/pro-
grramt site 15 required either o rea-
sonably accommodate the appli-
canl/intern/postdec, or show the
refquested  accommaodation  would
impose an undue hardship, based
on the site's size (number of em-
plovees, bpe of facilities, overall
budget, composition of work
forced; and the nature and cost of
the accommodation,

Aparaliae e Swecesstd Claiwr af
Haundicas Discrimination

Where a qualified disabled person is
not selected as an intern/postdoe, he
internship,/program site must be able 1o
show, using objective criteria, one of the
followeing:

o It had legitimate, non-discrimina-
lory reasons for the non-seleclion,
unrelated Lo the applicant's disabil-
ity {e 7, those selected were betler
qualiied: or the applicant’s refer-
ences were unfavorable, so long as
they were unrelated to the disabil-
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ily); and, if applicable, has (reated
other similarly-situated non-dis-
abled applicants/inlerns/postdacs
in similar fashion, Please note
requiring candidates for different
jahs to perlorm the same essential
functions will not defeat a claim of
handicap discrimination, because
the definition of ezsential fkinctions
must be directly correlated 1o the
duties of the particular job or ine
ternshippostdoc,

Reasonable accommadation would
have imposed an undoe burden on
the internshipd program site.,

Bwven with reasonable accommoda-
lon, the applicant could net pers
form the essential functions of the
jobinternship/ postdoc,
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NOTE: Readers are coutioned that
this article merely is informational.
It does not provide an exhaustive
list of references; it is not intended
to be exhauslive or definitive in all
situations; or to be relicd upon with-
oul prior consuliation with legal
counsel.
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